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“Winning Without Trial” is an oxymoron. The figure
of speech is contradictory, but the idea makes perfectly good sense.” 1
xperienced practitioners are familiar with Federal Rule of
Civil Procedure 12, which provides for various pretrial
motions to challenge the opposing party’s pleadings and
to assert other defenses and objections. If asking attorneys what
type of pretrial challenges they consider to be part of their arsenal of motions challenging the adequacy of the pleadings, their
response likely would be limited to motions to dismiss for failure
to state a claim, motions to strike, or motions for summary judgment. Rule 12(c) motions—allowing a party to move, after the
pleadings are closed, for judgment on the pleadings—are often
overlooked. Practitioners, however, should consider and incorporate Rule 12(c) motions into their litigation strategies.
Motions for judgment on the pleadings are essentially trials
on the pleadings. Rule 12(c) was designed to prevent the piecemeal process of judicial determination that prevailed under the
old common law practice.2 It allows for a decision on the merits
of the claims based upon the pleadings in special circumstances,
such as when the parties do not dispute the facts in the pleadings. Thus, Rule 12(c) motions can help dispose of baseless
claims or defenses when the formal pleadings reveal their lack of
merit. Because a motion for judgment on the pleadings can
highlight for the court its ability to resolve the case, merely by
examining the initial papers,3 its use can mean the difference
between unnecessarily protracted litigation and a prompt resolution of the dispute. As one author described a winning motion
practice, albeit in the context of summary judgment:
[w]ith one successful roll of the . . . dice, an attorney can
win the trial-court round, put an opponent on the defensive, save time and money that would be spent in court,
and emerge a hero to the client. Used correctly and
shrewdly, [a dispositive motion] is a lethal weapon that
can resolve lengthy, expensive, and exhausting litigation
years before a case reaches the trial stage.4

E

The Rule 12(C) Motion
Facial challenges to the legal sufficiency of a claim or defense
ordinarily should be resolved before discovery begins.5 Further,
the adequacy of the pleadings is an issue determined by the
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Federal Rules of Civil Procedure rather than state law.6 After a
plaintiff files a complaint, Rule 12(b) counsels a defendant upon
the bases that she can properly file a motion to dismiss in lieu of
a responsive pleading to the complaint.7 Those bases include the
following:
• lack of jurisdiction over the subject matter
• lack of jurisdiction over the person
• improper venue
• insufficiency of process
• insufficiency of service of process
• failure to state a claim upon which relief can be granted
• failure to join a party under Rule 198
Additionally, the rule admonishes a defendant that a motion
raising any of these defenses “shall be made before pleading if a
further pleading is permitted.”9
Rule 12(c) provides that “[a]fter the pleadings are closed but
within such time as not to delay the trial, any party may move
for judgment on the pleadings.”10 Theoretically, a motion for
judgment on the pleadings is the equivalent of a Rule 12(b)(6)
motion. A Rule 12(c) motion also challenges the legal sufficiency of the opposing party’s pleadings and can be used to attack
subject matter jurisdiction. In other words, both types of
motions ask the district court to look at the pleadings to determine whether the adversary has a legally cognizable claim.11 As
with a Rule 12(b)(6) motion, if the court considers matters outside the pleadings, it must convert the motion to one for summary judgment and provide all parties a reasonable opportunity
to present all material made pertinent to such a motion by Rule
56. However, in considering a Rule 12(c) motion, a district
court “may also take judicial notice of matters of public record”
without converting the motion into one for summary judgment,12 and at least one circuit court contemplates the attachment of documents to answers.13 The standard to be met in
deciding a Rule 12(c) motion is also the same as on a motion
under Rule 12(b)(6) in that the party against whom the relief is
sought is given the benefit of every inference and doubt.14
There are, however, key differences between a Rule 12(b)(6)
and a Rule 12(c) motion. First, Rule 12(c) permits any party to
file the motion. While a motion under Rule 12(b)(6) is brought
by a party against whom a claim is asserted, a motion under
Rule 12(c) may be brought by any party. For example, a plaintiff
may bring a Rule 12(c) motion if the defendant’s answer fails to
controvert the allegations in the complaint.
Second, while a Rule 12(b)(6) motion is typically brought
before filing an answer, a motion for judgment on the pleadings
can be made only after the pleadings are closed. The pleadings
are “closed” for the purposes of Rule 12(c), once a complaint and
answers by all defendants have been filed, assuming that no
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counterclaim or cross-claim is made.15 However, a district court
has discretion under Rule 7(a) to order the plaintiff to reply to
the defendant’s answer.16 When the district court has so ordered,
a motion for judgment on the pleadings would consider the complaint (along with any attached exhibits),17 the answer (along
with any affirmative defenses), and the reply.18 While a plaintiff
may be able to respond to a motion to dismiss under Rule
12(b)(6) by filing an amended complaint as a matter of right
under Rule 15(a), Rule 12(c) precludes this option. Likewise,
when the basis for adjudication of a claim is an affirmative
defense, then the proper method for dismissal is a Rule 12(c)
motion for judgment on the pleadings or summary judgment.19
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In addition, both plaintiffs and defendants should remember
that Rule 12 motions do not excuse compliance with jury
demand requirements:
Anticipating that a court will grant a motion to dismiss or
a motion for judgment on the pleadings is not a sensible
or acceptable reason for failing to comply with the Rule
38(b) requirements for demanding a jury. If a defendant is
so confident in a Rule 12 motion that the defendant
decides not to comply with other Federal Rules in developing a litigation strategy, it does so at its own risk.29

Special Considerations Based on Party Status
For plaintiffs, a Rule 12(c) motion likely will be most useful in
instances such as declaratory judgment20 or breach of contract.21
A probable reason for the motion’s effectiveness is that the
closed pleadings have a substantial likelihood of containing the
entire relevant universe of information necessary to consider the
motion. Conversely, a Rule 12(c) motion is of limited utility if
the defendant denies any of the claimant’s essential allegations
in his or her answer or raises an affirmative defense because that
will be sufficient to defeat the motion.
For defendants, Rule 12(c) requires that every defense to a
claim for relief in any pleading be asserted in the responsive
pleading.22 Therefore, if an early decision is made to file a Rule
12(b) motion to dismiss, counsel must include all compelling
arguments so as to avoid any possibility of waiver or equitable
estoppel.23 Other considerations include the fact that Rule 12(g)
prohibits a party, having previously filed a motion to dismiss,
with limited exception, from filing a second pre-answer motion
to dismiss, raising an omitted defense that could have been presented in the first motion to dismiss.24 Rule 12(a) requires that,
with limited exceptions, an answer or other response be served,
not filed, 20 days after service of the complaint.25 The district
court has the power under Rule 6(b) to grant an extension or
enlargement of time to answer “for cause shown.”26 Unlike other
sections of the federal rules, Rule 6(b) does not require a party
to show good cause, and courts routinely grant motions for an
extension of time. Nevertheless, where circumstances, such as a
delay between service of the complaint on the client and its
transmission to counsel or the complexity of the factual/legal
analysis, prevent the filing of a motion to dismiss under Rule
12(b), a motion for judgment after the pleadings have closed
may be warranted.27
Depending on the nature of the case, judgment on the pleadings is not often available (e.g., antitrust cases where motive and
intent are usually at issue).28 However, a motion for judgment on
the pleadings may be obtained and should be considered in the
following instances: where the statute of limitations precludes
recovery by plaintiffs; where there is a statutory or judge-made
immunity from the application of a law; and for failure to state a
claim, such as inadequate pleading of injury. In these types of
cases, a motion for judgment on the pleadings may be used
either to press Rule 12(b) defenses to the pleadings’ procedural
defects or to seek a substantive disposition of the case on the
basis of its underlying merits.

A partial summary
disposition under
Rule 12(c) is not
a final judgment,
and the judge is not
foreclosed from
changing views and
rescinding the order
at trial.
Appealability
If the Rule 12(c) motion is granted, the prevailing party obtains
a final judgment.30 A judgment entered on the pleadings pursuant to Rule 12(c) is reviewed de novo.31 In other words, a court
of appeals exercises plenary review over a district court’s order
granting a motion for judgment on the pleadings.32 The judgment will be affirmed only if the plaintiff would not be entitled
to relief under any set of alleged facts.33
Practitioners must proceed with care in analyzing whether an
immediate appeal is ripe from Rule 12(c) motions for judgment
on the pleadings. Generally, a decision granting such a motion
is considered a “final order” and is immediately appealable, but a
decision denying such a motion is ordinarily deemed “interlocutory,” and the parties must await a final disposition on the merits. Exceptions, however, are numerous. For example, denials of
motions to dismiss that assert certain types of immunity issues
have been deemed immediately appealable under the collateral
order doctrine.34 Prior cases mark the line between rulings within the class and those outside. On the immediately appealable
side are orders rejecting absolute or qualified immunity. A state
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actor has the benefit of the collateral order doctrine to appeal a
decision denying its claim to Eleventh Amendment immunity,
and a criminal defendant may collaterally appeal an adverse ruling on a defense of double jeopardy.35 Also, an appellate court
has jurisdiction under the collateral order doctrine to review a
district court’s order committing a defendant for custodial examination under 18 U.S.C. § 4241 because determinations about
the defendant’s mental capacity are separate from the issue of
his guilt or innocence.36 In light of the contingent question of
appealability from a Rule 12(c) ruling, the issue must be carefully researched within the context of the specific issues presented
in the motion.
Be warned that a “partial” summary disposition under Rule
12(c) is not a final judgment and, because it has no binding res
judicata effect, the judge is not foreclosed from changing views
and rescinding the order at trial. Similarly, the party who lost its
challenge to a partial Rule 12(c) motion is best served to renew
its position at trial. Further, the award of partial judgment on
the pleadings does not generally constitute an appealable order.37
On the other hand, be encouraged because an adversary who
loses partial summary judgment cannot immediately appeal and
therefore faces a trial in which the judge has already determined
against it several critical factors.38

Conclusion
Rule 12(c) motions for judgment on the pleadings are exceedingly effective tools in a litigator’s arsenal. It ought to be a factor
in deciding to commence litigation, in assessing a compromise
value, and in reaching settlement. Ultimately, the effectiveness
of a motion for judgment on the pleadings depends on the litigator’s tactical acumen, sense of timing, and thorough understanding of both the facts of the case and the principles and case
law underlying Rule 12(c).39
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